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Abstract

In the era of global economic integration and trade integration,
international trade activities and capital flows are becoming more and
more frequent. With the vigorous development of the digital economy, the
business models adopted by multinational digital enterprises are
increasingly diversified. The traditional principle of a permanent
establishment based on a "physical presence" provides these businesses
with the opportunity to circumvent the composition of a permanent
establishment using complex organizational structures and elaborate tax
strategies. As the basis for the taxation of multinational enterprises, the
standard of recognition of permanent establishment will directly affect
the distribution of tax benefits between the country of residence and the
country of origin. As the main source of income in cross-border business,
China’'s existing institutional rules still have many deficiencies in
cross-border taxation, which limits the exercise of tax jurisdiction over
non-resident enterprises constituting permanent institutions. These
deficiencies not only affect the fairness and effectiveness of tax revenue,
but also cause potential loss to our tax revenue. In addition, China's
Enterprise Income Tax Law does not introduce the concept of permanent
establishment, in practice, enterprises need to follow the domestic law,
judge whether it has established an "institution, place™ in the country, and
then judge according to the provisions of international law, and further
assess whether the “institution, place" constitutes a permanent
establishment. However, the definition of “institution and place" in
China's existing normative documents is not uniform, which brings
certain challenges to the operation of enterprises and tax departments.

Therefore, in order to protect our tax base, maintain international tax

fairness, the formation of a unified standard of permanent institutions.
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Based on the development process and future development direction of
permanent institutions under the international digital economy, this paper
provides theoretical support for the improvement of domestic law. This
paper will first describe the current status of “institutions, places™ in
China'’s current domestic tax law and the identification rules of permanent
Institutions in tax agreements, compare and analyze the similarities and
differences between the two, find out one or several elements that do not
adapt to the changes of The Times, and clarify the current research status
of the international community on the identification rules of permanent
institutions. Taking the Dell case as an example, this paper explores and
analyzes the limitations of the rules for the recognition of permanent
institutions in the digital economy, summarizes the methods and lessons
learned, and finally analyzes China's national conditions, the OECD
Model, the UN Model, the seventh action plan of BEPS and the Pillar |
plan to construct the assumption of the rules for the recognition of
permanent institutions in China. As for the parts that do not conform to
the prevailing international standards or the actual conditions of our
country, we should treat them cautiously and avoid blindly adopting them.
For those that are in line with our national conditions and have practical
operability, we also need to conduct in-depth analysis and discussion

according to the specific situation to ensure its adaptability and feasibility.

Keywords: Digital economy; Permanent establishment; Identification

rule; Construction assumption
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© https://www.oecd.org/tax/treaties/35869032.pdf.
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FACBUCHR S TT T, R XS T7 RIE R T T2 3R IR T E PRt 2
X A 2 A T 3 PR v B A AR [R] BERE F ey, T 4P 1 B AR P
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“https://www.oecd.org/tax/beps/addressing-the-tax-challenges-of-the-digital-economy-action-1-2015-final-report-
9789264241046-en.htm.

®https://taxation-customs.ec.europa.eu/
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Ireland A 7], Dell Ireland 722 7] () 3= EEAF 5% 2 1 7] 78 U 2 S5 RO B X 45 PC
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K, BURSEHYeE H1 Dell Spanish A FJ A& B BE N 20 k55, FEARERFEAR
FE MY (commissionaire agreement), i Dell Spanish 2 & LA H 2L H 44 AT
EATHEDML, (HE RS TER Dell Ireland A 7 7&H, XA SRR E
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Spanish 2 7] {14k _E s E Dell Ireland 23 5] § R $0LH WALK, FEH 2 Dell
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TR e Ak, XS FE PR 1 TAE N R 3T T AR S B R
MR55 & MRS5S BE SR E AR HIFE N 2 A7 B TAE . fEXEE TR,
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© Spain vs. Dell,June 2016,Supreme Court, Case No0.1475/2016.
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LA P FH AR A5, % P /£ Dell Spanish 2w #1 Dell Ireland 22 ]
ZBAFAETRYE, R EE T Fi %5 /AN Dell Spanish A7 N 24414 Dell Ireland
ANEREESSTARTE N, FEHE R Dell Ireland 2 578 PO EE F ()5 BEACERHLI

4.4 BFEF T SN E RN FERY BT

] B SR U 35 P 05 SR Ik B 18 55 B OB A AU I R e B, B
o N, B RN E IS PR A AE TR, AR 22 i85 ] A bR P A 1 B 4
FRNU AT RERT, L IRE B AR T8 ] 0 e LA, 40 3 AR [ M) 2

4.4.1 BFRF TAREEZHADAER N FTER E]RE

(1) “SEMAFLE IR ZS 2 Bl itk

i G B H BN LA R R T SR R B 0 5, B I A b 5 AR s s [ 42
H, WSS R EE T, AN, BT B B N A 2K )
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NHAKY BV BE ;W B . (HRAEBFETTE R T, SRS STk
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Wiz fr, BT ENTAS AR TR REREEE, BEEN]priT K% 5)
AN % AR B IR, T3 [ DR T I e 3 B (A SS R HEAT AR . Xt
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